
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   03/15/19 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC17-00862 
CASE NAME: KOSI VS. LITTMAN 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY MICHAEL LITTMAN 
* TENTATIVE RULING: * 
 
Defendant’s motion for motion for judgment on the pleadings is granted.  Defendant shall 
prepare a proposed declaratory judgment in his favor (as trustee), and shall submit that 
proposed judgment to plaintiffs’ counsel for approval as to form. 
 
Defendant’s RJN.  Defendant’s unopposed request for judicial notice is granted.  However, the 
RJN was not a basis for the Court’s ruling on the merits. 
 
Defendant attaches certain bankruptcy documents in support of two propositions: (1) that 
plaintiffs and defendants have agreed to the figure for the loan balance as of the date of sale, 
and; (2) that certain issues were litigated in bankruptcy court in December 2018 and January 
2019, and should not be relitigated here.  The first proposition is moot, because plaintiffs again 
stipulate to the loan balance in the opposition memorandum.  The second proposition is not 
supported either factually or legally.  Defendant concedes that the rulings that are the subject of 
the “informal” transcript excerpts have not yet been reduced to writing, and defendant has 
offered no legal analysis showing that such rulings have res judicata effect in this civil action.  
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Further, in the order dated February 1, 2019, Judge Lafferty expressly stated that he was 
deferring to the Court concerning the distribution of sales proceeds.  (Plaintiffs’ RJN, 
Exhibit “F”.)  While the Court takes defendant’s point about plaintiffs’ obvious forum-shopping, 
it cannot simply rule that defendants win here because they won in bankruptcy court. 
 
Plaintiffs’ RJN.  Plaintiffs’ partially opposed request for judicial notice is granted.  Defendant’s 
objections to the request are overruled. 
 
Defendant objects to certain declaration paragraphs and background documents, as found in 
certain bankruptcy filings, on the ground that they are inadmissible as privileged settlement 
communications.  These objections do not take into account the limited effect of judicial notice: 
while the Court can take judicial notice of the existence of court records, the Court cannot take 
judicial notice of the truth of their contents.  (See Sosinsky v. Grant (1992) 6 Cal.App.4th 1548, 
1564-65.) 
 
Here, the Court has taken judicial notice that certain documents were filed with the bankruptcy 
court, and has accepted the declaration of John Kosi as in effect an offer of proof concerning 
what parol evidence might be introduced at trial, but has not considered the allegations within 
the declarations, or their exhibits, as opposition evidence.  Accordingly, evidentiary objections 
are unnecessary. 
 
MJOP.  The Court may grant a motion for judgment on the pleadings directed to a declaratory 
relief cause of action when the complaint shows that a party is entitled to judgment as a matter 
of law.  (Alterra Excess & Surplus Ins. Co. v. Snyder (2015) 234 Cal.App.4th 1390, 1401.)  
This rule is applicable in the case at bar. 
 
The Issues.  In their opposition memorandum, plaintiffs identify three remaining issues needing 
declaratory relief: (1) whether plaintiffs are entitled to an offset for Rosenthal Act violations; 
(2) whether defendant is entitled to post-sale interest, and; (3) whether the attorney fees clause 
in the 2006 promissory note survived a printed form signed as part of the close of escrow in 
May 2010.  The Court has listed these three issues in order of complexity, and will deal with 
them in that order. 
 
Rosenthal Act.  The Court sustained defendant’s demurrer to plaintiffs’ Rosenthal Act cause of 
action in January 2018.  On March 1, 2019, the Court denied plaintiffs’ motion to reconsider that 
ruling.  Accordingly, the issue of an offset is moot. 
 
“Affirmative Defenses”.  Plaintiffs argue that defendant should be denied interest accruing 
after January 6, 2017, the date that the subject property was sold.  Plaintiffs base this argument 
on what plaintiffs characterize as three “affirmative defenses”: (1) laches; (2) the failure to 
mitigate damages, and; (3) unclean hands.  The Court concludes that this argument lacks merit, 
and that defendant is entitled to interest to the date of judgment at the 6% interest rate 
prescribed by the parties’ contractual documents.  (See LTV Corp. v. Gulf States Steel, Inc. 
(D.C. Cir. 1992) 969 F.2d 1050, 1062-64.) 
 
As a preliminary matter, the Court notes that there is a non-trivial question concerning whether 
plaintiffs have adequately alleged these “affirmative defenses” in the Second Amended 
Complaint.  However, the Court assumes that plaintiffs could amend their pleading to state the 
defenses more clearly, and so will address the merits. 
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Laches.  Plaintiffs’ invocation of laches simply makes no sense.  Laches is a defense to a suit in 
equity; under the doctrine of laches, the plaintiff will be refused equitable relief because of his or 
her delay in bringing suit, even though the suit is commenced within the applicable statute of 
limitations.  (See In re Marriage of Dancy (2000) 82 Cal.App.4th 1142, 1150.)  In the case at 
bar, defendant has not brought a suit in equity. 
 
Plaintiffs cite no legal authority supporting the proposition that the doctrine of laches has any 
bearing on the issue of how much interest is due on a promissory note.  Further, plaintiffs do not 
identify any unreasonable delay by defendant in asserting his legal rights.  To the contrary, the 
Littman Trust invoked its contractual rights by commencing nonjudicial foreclosure, and then 
timely and vigorously pursued its rights in bankruptcy court, plaintiffs’ chosen forum.  This 
declaratory relief action is now, functionally, an adjunct of the bankruptcy proceeding; the funds 
at issue are still held by the bankruptcy court. 
 
Mitigation of Damages.  Plaintiffs’ invocation of the doctrine of mitigation of damages is equally 
a non sequitur.  This is a tort doctrine that has been summarized as follows:   
 

Under the doctrine of mitigation of damages, a plaintiff who suffers damage as 
a result of a tort has a duty to take reasonable steps to mitigate those damages 
and will not be able to recover for any losses that could have been avoided.  
A plaintiff may not recover for damage avoidable through ordinary care and 
reasonable exertion.  For example, an injured plaintiff cannot collect damages for 
lost wages if he or she failed to return to work when reasonably able to do so.  
[Footnotes omitted.] 

 
(4 Levy et al., California Torts § 53.01 (2018, Matthew Bender, Rev. Ed.) 
 
Plaintiffs cite no legal authority supporting the proposition that the doctrine of mitigation of 
damages has any bearing on the issue of how much interest is due on a promissory note.  
Further, the “damages” to be mitigated are those caused by the other side’s conduct, while in 
the case at bar, plaintiffs point to defendant’s own conduct in attempting to collect a late fee 
penalty and a default rate of interest.  The doctrine has no application to this action. 
 
Unclean Hands.  Finally, plaintiffs invoke the doctrine of unclean hands.  The test for unclean 
hands, as stated in the case on which plaintiffs rely, has been summarized as follows: 
 

Whether the particular misconduct is a bar to the alleged claim for relief depends 
on (1) analogous case law, (2) the nature of the misconduct, and (3) the 
relationship of the misconduct to the claimed injuries. 

 
(Kendall-Jackson Winery, Ltd. v. Superior Court (1999) 76 Cal.App.4th 970, 979.) 
 
Plaintiffs have cited no “analogous case law”.  The alleged misconduct in the Kendall-Jackson 
decision was unfair competition in the form of “two types of alleged marketing misconduct…”.  
(Kendall-Jackson Winery, Ltd. v. Superior Court (1999) 76 Cal.App.4th 970, 982.)  Plaintiffs cite 
no case law suggesting that asserting the express terms of a contract by filing proofs of claim in 
a bankruptcy proceeding is qualifying “misconduct”, simply because there is a dispute 
concerning the enforceability of those contract terms.  Nor would defendant’s invocation of the 
attorney fees clause appear to constitute qualifying misconduct, particularly given that, as the 
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Court finds below, the Court agrees with defendant’s position that the attorney fees clause 
remains in effect. 
 
If plaintiffs’ argument were accepted, this would blur the line between contract and tort, 
something California courts are generally reluctant to do outside the insurance context.  
For example, in the Yu decision, the Court of Appeal found that “[a]n assertion of legal rights in 
pursuit of one's own economic interests does not qualify as "’outrageous’", for purposes of a 
cause of action for intentional infliction of emotional distress.  (See, Yu v. Signet Bank/Virginia 
(1999) 69 Cal.App.4th 1377, 1397-98.) 
 
If plaintiffs had been correct that there was something frivolous about defendant’s seeking the 
late penalty and the default rate of interest in his proofs of claim, plaintiffs’ remedy was to seek 
sanctions from the bankruptcy court.  The Court’s understanding is that plaintiffs did seek such 
sanctions, and that the bankruptcy court declined to award them. 
 
In light of this analysis, the Court need not reach the question of whether the Court would even 
have jurisdiction to “sanction” defendant for filing proofs of claim in bankruptcy court by 
arbitrarily cutting off the right to interest accruing under a promissory note. 
 
The Attorney Fees Clause.  The Second Amended Complaint identifies six pertinent 
contractual documents, as follows. 
 

 June 2006.  The first contractual document is a promissory note dated June 8, 2006.  
(SAC, Exhibit “A”.)  The note was signed by defendant Windeler Development Group, 
in favor of the Littman Trust.  Paragraph 9 of the note provides that attorney fees will be 
awarded to the prevailing party in any legal action concerning the note, including 
bankruptcy proceedings. 

 

 March 2010.  The second contractual document is entitled “Amendment to Promissory 
Note and Deed of Trust,” and is dated March 10, 2010.  (SAC, Exhibit “B”.)  The 
amendment was signed by Windeler and the Littman Trust.  

 
“Section 1” of the amendment extended the maturity date of the June 2006 note from 
July 1, 2011 to July 1, 2014.  “Section 2” provided, inter alia, that Windeler would make a 
principal payment of $ 50,000 by July 1, 2011.  “Section 3” provided that the note can be 
assumed, but that “[t]he successor in interest must sign the attached assumption 
agreement” and establish good credit.  “Section 4” provided that there would be no 
prepayment fee.  “Section 5” amended the original note’s interest rate provision.  
“Section 6” provided for an impound account.  “Section 7” provided in full as follows: 

 
Except as modified or amended herein, all terms and conditions of the 
Note shall continue unmodified and in full force and effect. 

 
 “Section 8” provided in full as follows: 
 

The Note and Deed of Trust as amended by this Amendment are hereby 
ratified by Maker in all respects. 

 
“Section 9” contains miscellaneous terms, the first of which reads as follows: 
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Except as amended or modified herein, all the terms of the Note and 
Deed of Trust shall remain in full force and effect. 

  

 May 2010.  The third contractual document is entitled “Assumption Agreement to be 
signed by persons assuming loan”, and is dated May 28, 2010.  (SAC, Exhibit “C”.)  This 
document is signed by plaintiffs, and is one of three documents signed on or about the 
date escrow closed.  The first paragraph of the assumption agreement reads as follows: 

 
We agree to the terms of the original note dated 6-8-2006 and we have initialed 
each page of that note.  We agree with the terms of this amendment to 
promissory note dated March 10, 2010 and we have initialed each page of 
that amendment. 

 

 May 2010.  The fourth contractual document is a document signed on the same date as 
the assumption agreement, May 28, 2010.  Plaintiffs and the Littman Trust signed a 
printed form filled out by hand, entitled “Agreement To Modify A Promissory Note.”  
(SAC, Exhibit “D”, and Notice of Errata filed on 8-17-18, corrected Exhibit “D”.)   
Paragraph 1 identifies the June 2006 promissory note, and paragraph 5 states that 
“[t]he note is to be modified as follows …”.  Paragraphs 5.1 through 5.3 reaffirm the 
modifications made by the March 2010 amendment concerning the interest rate, the 
monthly payments, and the maturity date.  Paragraph 7.1 is checked, and provides that 
“[t]he Buyer of the secured property is to assume the Note.” 

 

 May 2010.  The fifth contractual document is the third document dated May 28, 2010.  
(SAC, Exhibit “E”.)  It is signed by plaintiffs and the Littman Trust.  The document is titled 
“3202 Ortega Lafayette Ca assumption agreement.”  However, there are no provisions 
related to the assumption of any obligation.  Instead, the document provides that, based 
on the Trust’s review of plaintiffs’ loan application, the Trust waived the impound account 
requirement, and would waive the credit check score requirement if plaintiffs paid down 
the loan balance to $ 530,000 before June 15, 2010. 
 

 May 2010.  The March 10, 2010 amendment, as initialed by plaintiffs on May 28, 2010, 
the May 28, 2010 assumption agreement, and the May 28, 2010 waiver of the impound 
account requirement, were recorded as one consecutively paginated document on 
June 1, 2010.  (Notice of Errata filed on 8-17-18, corrected Exhibit “B”.) 

 

 May 2014.  The sixth and final contractual document is entitled “Amendment to 
Promissory Note and Deed of Trust”, and is dated May 26, 2014.  (SAC, Exhibit “G”.)  
This document is signed by plaintiffs and the Littman Trust.  Paragraph “A” of the recitals 
references the June 8 promissory note, although in what both sides agree was a 
typographical error it identifies the year as 2004 rather than 2006; the date for the 
companion deed of trust is correctly identified as June 8, 2006.  Paragraphs “C” and “D” 
reference the March 2010 amendment and the May 2010 assumption agreement.  The 
2014 amendment again extends the maturity date of the loan, with provisions analogous 
to those of the March 2010 amendment, and in three places — Section 7, Section 8, and 
the first sentence of Section 9 — the 2014 amendment again affirms that the note is 
ratified and that all unmodified terms “shall remain in full force and effect”. 

 
Plaintiffs argue that the May 28, 2010 printed form supersedes and eliminates the June 2006 
promissory note, and the March 2010 amendment.  With this premise, plaintiffs argue that, 
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because the printed form does not contain an attorney fees clause, and does not expressly 
affirm that the unmodified terms of the note remain in effect, defendant cannot claim attorney 
fees if he prevails in this action.  The Court finds that this argument lacks merit. 
 
The Court may consider parol evidence to interpret a written contract only when the 
interpretation is one to which the contract is “reasonably susceptible”.  (Producers Dairy Delivery 
Co. v. Sentry Ins. Co. (1986) 41 Cal.3d 903, 913.)  The Court finds that, in light of the 
contractual language quoted above, and in particular the language of the 2014 amendment, 
the parties’ contractual documents are not reasonably susceptible to plaintiffs’ proposed 
interpretation. 
 
Turning to plaintiffs’ specific sub-arguments, the Court finds that they all lack merit. 
 

 Plaintiffs argue that the May 2010 assumption agreement “nonsensically contemplates 
an assumption based on two sets of terms contained in two writings …”.  The Court sees 
nothing nonsensical about it.  Plaintiffs assumed the obligations of the June 2006 
promissory note, as modified by the March 2010 amendment. 

 

 Plaintiffs argue that the May 2010 assumption agreement “was not an enforceable 
mortgage assumption contract” because it exposed plaintiffs “to risk of the due on sale 
clause contained in the recorded deed of trust ...”.  The Court frankly does not 
understand this argument, which is not supported by any citation to legal authority, 
and so will not address it further. 

 

 Plaintiffs argue that that the May 2010 printed form signed by plaintiffs superseded the 
June 2006 promissory note and the March 2010 amendment signed by Windeler.  
There are several problems with this argument. 

 
First, plaintiff John Kosi explained his reason for seeking the May 2010 documents 
signed by the Littman Trust: “I wanted Gloria Littman to actually sign an agreement and 
to be sure that she had approved an assumption deal, not just her son, the broker.”  
(Plaintiffs’ Exhibit “D”, Kosi Dec., ¶ 9.)  Mr. Kosi says nothing about intending to 
extinguish the June 2006 promissory note or the March 2010 amendment — each page 
of which Mr. Kosi acknowledges he initialed as part of the assumption agreement.  Thus, 
even if the Court were to take this declaration as an offer of proof concerning what parol 
evidence might be introduced at trial, it doesn’t help plaintiff. 
 

Second, the three documents signed on May 28, 2010 were signed on the same date as 
part of one transaction — closing the sales escrow.  And as plaintiffs themselves argue 
in their opposition memorandum, related contractual documents must be read together.  
(Civil Code § 1642; Holguin v. Dish Network LLC (2014) 229 Cal.App.4th 1310, 1320 
[“[it is a general rule that several papers relating to the same subject-matter and 
executed as parts of substantially one transaction, are to be construed together as one 
contract”].)  Further, the documents must be read together in a manner that gives effect 
to the provisions of all three, and not in a manner that nullifies the provisions of one.  
(Civil Code §§ 1641 and 1643.)  Under plaintiffs’ interpretation, the two documents 
signed by the Littman Trust on May 28 would simply nullify the assumption agreement 
signed by plaintiffs on that same date. 
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Finally, if the May 2010 printed form superseded the March 2010 amendment, so what?  
The May 2010 printed form references the June 2006 promissory note, and modifies 
three of the note’s terms.  Nothing in the May 2010 printed form can be interpreted as 
extinguishing and superseding the June 2006 promissory note.  Presumably, if that were 
the parties’ intention, the Littman Trust would have surrendered and voided the old note 
and plaintiffs would have signed a new one. 

 

 Plaintiffs use derogatory terms to describe Michael Littman’s draftsmanship: “uncertain”, 
“slovenly”, “convoluted”, and deviating from “the standards of the mortgage industry …”.  
While plaintiffs may find this cathartic, it is not an aid to contractual interpretation.  
Plaintiffs willingly signed the contractual documents, thereby agreeing to their terms, and 
obtained the benefit of their deal.  Further, however problematic the documents may be, 
at some point they will have to be interpreted, and plaintiffs have not demonstrated that 
the Court would be in any better position to do this at trial. 

 

 Plaintiffs argue that the word “Note”, as used in the May 2014 amendment, must be 
interpreted as meaning the May 2010 printed form (with no attorney fees clause) rather 
than the June 2006 promissory note (which has an attorney fees clause).  In so doing, 
plaintiffs blithely ignore paragraph “A” of the recitals, which expressly defines “Note” as 
meaning the June 2006 promissory note.  The 2014 amendment is not reasonably 
susceptible to plaintiffs’ interpretation. 

 

 Plaintiffs accurately point out that the May 2014 amendment references the June 2006 
promissory note (paragraph “A”), the March 2010 amendment (paragraph “C”) and the 
May 28, 2010 documents providing that plaintiffs “will assume the Note” (paragraph “D”), 
but does not identify the May 28, 2010 printed form as being “the operative assumption 
agreement …”.  (The fact that paragraph “D” contains the incorrect date — March 28 
rather than May 28 — is of no consequence.)   However, the fact that the May 28, 2010 
printed form is not specifically mentioned in the May 2014 amendment is hardly an 
argument for the printed form being the operative agreement.  In fact, plaintiffs’ argument 
is circular: because the language of the May 2014 amendment does not support 
plaintiffs’ preferred interpretation, it “fails to express the real intentions of the parties …”.  
The Court rejects this argument. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-00970 
CASE NAME: SACHA SIMPSON  VS.  LOUAY TOMA, M.D. 
HEARING ON MOTION TO STRIKE 1st AMENDED COMPLAINT 
FILED BY MUIR ORTHOPEDIC SPECIALISTS, LOUAY TOMA, M.D. 
* TENTATIVE RULING: * 
 
Defendants demur to the second and fourth causes of action in the first amended complaint.  
The demurrer is unopposed.  It is sustained in part without leave to amend, and overruled 
in part.  Defendants must file and serve their answer by March 22. 
 
The Court previously sustained defendants’ demurrer to the fraud-based counts in the original 
complaint, holding that a claim of fraud in connection with a medical malpractice case is legally 
viable only if it is alleged that the defendants actually knew of the falsity of the statements they 
allegedly made.  The Court allowed leave to amend to allow plaintiff to make that allegation, if 
he could.  He has now done so, alleging expressly that “Defendant Toma knew the 
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representations were false when he made them to Plaintiff” (FAC ¶ 41).  The demurrer 
essentially ignores that representation.  The Court therefore overrules the demurrer as to the 
second cause of action for intentional misrepresentation. 
 
Defendants seek to disprove the allegation by asking the Court to take judicial notice of a series 
of e-mails or other communications.  There is no possible basis for taking judicial notice of 
evidentiary documents like these, and defendants cannot turn a demurrer into a faux summary 
judgment motion by attaching them. 
 
As to the fourth cause of action for fraudulent concealment, however, the demurrer is sustained 
without leave to amend.  The Court previously observed that if the concealment count were 
nothing more than the flip side of an affirmative misrepresentation count – that is, one count 
alleges that defendant made such-and-such a false statement, and the other alleges that 
defendant concealed the statement’s falsity – then the second count is superfluous.  The Court 
nevertheless granted leave to amend in case plaintiff could allege some other concealed fact 
that was not affirmatively misrepresented.  He has not done so.  Indeed, the stand-alone 
paragraphs of the fourth cause of action do not even expressly identify anything in particular that 
was concealed, and do not allege that defendants had actual knowledge of the things thus 
concealed.  Those allegations could be found, if at all, only by inference from the allegations 
elsewhere that various facts were affirmatively misrepresented.  But that just makes the Court’s 
point about superfluity. 
 

  

 3.  TIME:  9:00   CASE#: MSC18-00970 
CASE NAME: SACHA SIMPSON  VS.  LOUAY TOMA, M.D. 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY LOUAY TOMA, M.D., MUIR ORTHOPEDIC SPECIALISTS 
* TENTATIVE RULING: * 
 
Defendants’ unopposed motion to strike the punitive damages prayer in the first amended 
complaint is granted.  See Code of Civil Procedure § 425.13. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-01172 
CASE NAME: MOREHOUSE VS KUHNEL 
HEARING ON MOTION TO DEEM MATTERS IN REQUEST ADMITTED 
FILED BY CARL MOREHOUSE, MARY LOU MOREHOUSE 
* TENTATIVE RULING: * 
 
The motion is continued by stipulation to April 12, 2019 at 9:00 a.m. 
 

  

 5.  TIME:  9:00   CASE#: MSC18-01172 
CASE NAME: MOREHOUSE VS. KUHNEL 
HEARING ON MOTION TO COMPEL RESPONSES TO SPECIAL INTERROGATORIES 
FILED BY CARL MOREHOUSE, MARY LOU MOREHOUSE 
* TENTATIVE RULING: * 
 
The motion is continued by stipulation to April 12, 2019 at 9:00 a.m. 
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 6.  TIME:  9:00   CASE#: MSC18-02530 
CASE NAME: BUTTS VS. FERNANDES 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY RASHAD BUTTS 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for a preliminary injunction is denied. 
 
In the first place, the injunction sought would run against the DMV, ordering it not to transfer 
title.  But the private defendants in this case, Fernandes and ATCO Towing, are directly 
interested in that request for relief, and there is no proof of service showing that plaintiff has 
served the motion on it (although Fernandes has filed a response).  The motion must be served 
on all parties, and especially so when the unserved party is the real party in interest as to the 
motion. 
 
Nor, for that matter, has plaintiff correctly served DMV.  First, the proof of service has some 
skimpy service information, but no boxes are checked so it doesn’t actually state under oath that 
anything was served on anybody.  Second, the only document identified is plaintiff’s declaration 
– not his motion or notice of motion.  Third, the inadequately described service seems to consist 
of dropping off a copy with someone named Kathy at a local DMV office.  That’s not how you 
properly serve DMV with legal process. 
 
Substantively, the Court recently denied plaintiff’s application for a writ of possession because, 
although he went to great lengths to demonstrate that there is no lender lien on the vehicle, he 
didn’t do anything to establish that there is no other form of lien, such as a towage lien.  That 
meant, on the face of the papers, that plaintiff did not show his right to the remedy.  And 
although defendant ATCO Towage’s response to that application was improperly filed, it did 
apprise plaintiff quite clearly that the basis for the present towing and lien sale was not a repo 
(as plaintiff seemed to think), but a problem of a vehicle towed for being out of registration for a 
year, and a consequent towage lien.  Despite now being aware of that, plaintiff continues to 
address this case as though it were a wrongful repo and nothing else.  His proof is no more 
adequate this time than it was last time.  Bluntly, it appears that plaintiff is just burying his head 
in the sand as to the real problem he needs to address here. 
 
Based on colloquy with plaintiff at an ex parte hearing this morning, it appears that the real basis 
for plaintiff’s argument may be his contention that a privately owned, non-commercial motor 
vehicle isn’t required to have license plates or current registration.  If so, he is seriously 
mistaken and needs to rethink his position. 
 
As for defendant’s response:  At this point it is not clear to the Court who the defendants are and 
what legal form they take.  A response to the present motion has been filed by Gary Fernandes 
personally.  The Court rejected defendant’s response last time because it was apparently filed 
on behalf of a corporation.  It appears, though, that Mr. Fernandes is actually named as an 
individual defendant, though perhaps not appropriately so.  In that case, he is entitled to file his 
response as a pro per party, though his response may not be taken as that of ATCO Towing as 
a corporation (assuming it is one). 
 
Finally, while the Court has no desire to interfere with plaintiff’s livelihood or professional 
marketing, it must insist that if plaintiff is going to litigate asserting his individual rights as owner 
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of the vehicle, he must do so in his actual name rather than his trademark or dba.  On the other 
hand, if Mr. Butts contends that the actual record owner of the car is some artificial entity such 
as a trust, then depending on the details of the trust, he may face the problem of being unable to 
represent that entity in court because he is not a lawyer. 
 

  

 7.  TIME:  9:00   CASE#: MSN18-2559 
CASE NAME: RE 10 BIG BEND COURT, OAKLEY CA 
HEARING ON PETITION RE UNRESOLVED CLAIMS & DEPOSIT OF UNDISTRIBUTED 
FUNDS  /  FILED BY QUALITY LOANSERVICE CORP. 
* TENTATIVE RULING: * 
 
Counsel to appear (CourtCall OK).  Petitioner’s request that the surplus funds be deposited 
into court, and that petitioner be discharged of responsibility for them, appears to be entirely in 
order.  No one having filed a claim to the funds, however, the Court wants a report on whether 
anyone has contacted petitioner about this, and any suggestions petitioner may have as to 
what, if anything, the Court might do to see that this money ends up where it belongs. 
 

  

 8.  TIME: 10:00   CASE#: MSC16-02320 
CASE NAME: HETHERINGTON VS. ITEK SERVICES 
JURY TRIAL - SHORT CAUSE / 10 DAY(S) 
* TENTATIVE RULING: * 
 
This was continued by unopposed ex parte. 
 

 

 


